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Coart of Appeals of the District of Colombia. 

No. 3182. 

John W. Le Crone, Receiver of The Orinoco Company, Limited, 

Appellant, 

vs. 

William G. McAdoo, Secretary of the Treasury. 

a Supreme Court of the District of Columbia. 

At Law. No. 61058. 

John W. Le Crone, Receiver of The Orinoco Company, Limited, 

Plaintiff, 

vs. 

William G. McAdoo, Secretary of the Treasury, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Petition for Writ of Mandamus. 

Filed February 12, 1918. 

In the Supreme Court of the District of Columbia. 

Law. No. 61058. 

John W. Le Crone, Receiver, &c., Petitioner, 

against 

William G. McAdoo, Secretary, &c., Defendant. 

The Petition of John W. Le Crone respectfully shows: 

1. That he is and ever since September 1st, 1909, has been the 
Receiver of the Orinoco Company Limited (a corporation), duly ap¬ 
pointed by the District Court within and for the Fifth Judicial Dis¬ 
trict of the State of Minnesota; duly qualified and acting as such. 
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2 * That the defendant i s and ever since March 4th 1<m i 10fl i 

•ites «!ngl™:r ,A “* VaiM sm " " f a “'“. 

1 artment of State, entered into a Protocol of that dato u-ithilw r 

against tho *ni,l r c v r 1 y A * °* certain claims 

A*^, r i?° ci> .C‘ >, "| r,ul ‘>' n *‘^and t^/cotlTcr^t^ons'of thc'^^ 
tVonedf that'the <■<•»*<•-„ ion* S2ft£ 

f ° r itS «,u-,i nj r red r'Tl 8 ’ thc '° a R« r ''Kfl‘c”i t im IS^OOo'iJTdliS 

2 j Ti , Ua lnstalm ?nts, beginning on that day. 

nituic EvSdW 1 Tr ian ° e With 801(1 «tip**l«tion were 

n isss**#* 

X, rcisti.ss.* ..■ -«* cm&z 

oik ra» Midi Receiver the full sum of $70,000 out of said Fund 
eordanee with < \n r n' h V’ proceeding under and in ae- 

. r: a," o k° .vri *' 7 \- h ^ 1 

2 SST ,l1 " 

jss 

f..r ibo'pa ZcutJ' i ^ ,i ::7 Io, ?' m t 

Treasurv in tl^ r \v i * * Tv ° *' ,e defendant at the 

psis?sss=:ss 

therein'onljfc mu 1?ToZtJ'l 0i - y V * Ml< ' <1 , ° ,uI on,( ' r< ' <1 

insijuieand 1>(1 "°>- «» 

tmodv I'iV" 1,0 is 0<lvi r 1 hv his Counsel, no other 

ateo .(any., 1918 j w , E CRONE 

McLANAHAN & BURTON \xd Petitioner. 

GEO. N. BAXTER, 

Attorneys for Petitioner. 
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>tate of Minnesota, 

Rice County, so: rountv, being 

John W Le Crone of the City of of 

the ^ ,n hvhim nd that the facta, matters and things set 

Sieged in ^id Petition are true. johN W. LE CRONE. 

, • o 5 th dav of January, 1918 . 

Subscribed and sworn to before me tins MU 

[notarial seal.] Notary pMk in and for said County. 

Mv commission expires .1 uly 1 < th, 1923 . 

' ^teero fWUUaniG.M'AdootomUetoS^Cause. 

Filed March 1$, 1918. 

* * 

* * * 

Z ^ „„ ,«o- - «*“”°' i - 

against Venezuela, Orinoco Corporation, 

*lrs£ai ws!® 1 w te “"“ n “ 
“fasSiwS' - >».« - - *ti: 


Date of warrant 

£&$££■ a 

September30,1909 •••• ;;; 

September 30, 1» 

grrlnW 13 ::: 


• • • 




• • • 


Amount of 
annual payment 
\ >y Venezuela- 

. $48,125 
48,125 
48,125 
48,125 
‘ . 48,125 

::. 48,125 
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2. That the defendant is and ever since March 4th, 1913, has been 
the Secretary of the Treasury of the United States of America, duly 
qualified and acting as such. 

3. Heretofore, to wit; on the 9th day of September 1909 the Gov¬ 
ernment of the said l . S. A., acting in that behalf through its De¬ 
partment of State, entered into a Protocol of that date with the Gov¬ 
ernment of the United States of Venezuela, whereby it was stipulated, 
in consideration of the release by the said U. S. A. of certain claims 
against the said U. S. V. for damages for injuries theretofore inflicted 
upon the said Orinoco Company Ltd. and the other citizens of the said 
l . S. A. named therein, (and the other considerations therein men¬ 
tioned) that the said U. S. V. should pay to the said U. S. A., in trust 
for its said injured citizens, the aggregate sum of $385,000 in eight 

equal annual instalments, beginning on that day. 

- T That payments in accordance with said stipulation were 

made by said l . S. A . and the same were thereupon deposited 
and covered into the Treasury of the said U. S. A. (at the City of New 
York) in accordance with the provisions of the Act of Congress ap¬ 
proved Feby. 27th, 1890. h 1 

• >. Afterwards your Petitioner as such Receiver made claim against 
such Trust Fund before the Secretary of State of the U. S. A., who on 
the 20th day of June, 1911, proceeding under and in accordance with 
said Act of Congress, determined that there was due to your Peti¬ 
tioner as such Receiver the full sum of $75,000 out of said Fund. 

0. Afterwards said Secretory of State, proceeding under and in ac¬ 
cordance with said Act of Congress, duly certified his said determina¬ 
tion to the Secretary of the Treasury of the said U. S. A., by his sev¬ 
eral Certificates, including the two hereinafter especially mentioned 
and described. 

7. Afterwards, to wit: on the 11th day of May 1917, your Peti¬ 
tioner presented said Certificates, to wit: one dated Aug. 25th 1912 
for the payment of $9,375, (No. 2333) and one dated May 5th 1917 
for the payment of $46,875 (No. 2516) to the defendant at the 
I reasury in the ( itv of V ashington D. C., and requested him to pav 
the iniiounts so found mid certified to he due him us such I\eceiverj 
which defendant then refused and yet refuses to do; to your Petition¬ 
er's great detriment and damage. 

8. The said District Court heretofore, bv its Order tiled and entered 
therein on the 29th day of October 1917, directed your Petitioner to 
institute and prosecute this proceeding in this Court. 

10. As your Petitioner has, as he is advised by his Counsel, no other 
remedy or redress in the premises, he prays that a peremptory 
3 Writ of Mandamus may issue to said defendant, commanding 
him to forthwith pay the said amounts covered by said Cer¬ 
tificates to your Petitioner in accordance with the provisions of said 
Act, and that your Petitioner recover his damages and costs. 

Dated Janv., 1918 J. W. LE CRONE, 

„. Petitioner. 

McLANAHAN & BURTON and 
GEO. N. BAXTER, 

Attorneys for Petitioner. 
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State of Minnesota, 

. Rice County, ss: 

John W. Le Crone of the City of Faribault in said County, being 
hrst duly sworn deposes and says, that he is and has been Receiver of 
the Onnoco Coy Ltd., as set forth in the foregoing Petition sub¬ 
scribed by him, and that the facts, matters and things set forth and 
alleged in said Petition are true. 

JOHN W. LE CRONE. 

Subscribed and sworn to before me this 25th day of January 1918 
[notarial seal. J ROBERT MU, 

Notary Public in and for said County. 

[l. s.] 9 

My commission expires July 17th, 1923. 

Answer of William G. McAdoo to Rule to Show Cause. 


Filed March 19, 1918. 

******* 

I he respondent, William (J. McAdoo, Secretary of the Treasury, 
reserving unto himself the benefit and advantage of all manner of 
objection and exception to the errors and insufficiencies of the 
4 petition for the rule to show cause, and to the jurisdiction of 
the Court, and to the lack of status of the petitioner to ask for, 
or to be granted, the rule to show cause, nevertheless, answers the rule 
as follows: 

One. This respondent sets forth the account and status of the “Ori¬ 
noco Corporation Indemnity Fund” as follows: 

Statement of receipts into the United States Treasury and pay¬ 
ments therefrom on account of “Claim of the Orinoco Corporation 
against Venezuela,” (hereinafter called the “Orinoco Corporation In¬ 
demnity Fund”). 

The protocol of settlement of the claim of the Orinoco Corporation, 
signed September 9, 1909, on behalf of the United States and Venez¬ 
uela, provided for a payment for the benefit of the Orinoco Corpora¬ 
tion and its three predecessors of $385,000 in eight equal installments 
of $48,125, payable annually. 

The total amount has been paid into the Treasury as follows: 


Date of warrant 
covering payment 
into U. S. Treasury. 


September 30, 1909 
September 30, 1910 
September 30,1911 
September 30, 1912 
September 30,1913 
October 31, 1914 .. 


Amount of 
annual payment 
by Venezuela. 

. $48,125 

. 48,125 

. 48,125 

. 48,125 

.... 48,125 
.... 48,125 
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(Deposited October 24.) 


September 30, 1915. 48 125 

September 30, 1916 . 48,125 

Total. $385,000 


The total payments by the United States Treasury from the fund 

• IH « V l a • —_ V 


received from Venezuela have been as follows: 

5 

Date of 

P«y warrant. To whom paid. Amount. 

June 28, 1911. R. Dolge, Trustee, etc. $70,263.97 

do. R. Dolge, Atty. in fact for Manuel 

Antonio Ponce, et als. 2,000.00 

Oct. 25, 1911. John W. Le Crone, Receiver, etc_ 17,449.70 

do. Department of State. 6,536.33 

Dec. 13, 1911. R. Dolge, Atty. in fact for Manuel 

Antonio Ponce, et als. 1.000.00 

Oct. 11,1912. Harry Metzel, Trustee, etc. 37,750.00 

Dec. 10, 1912. R. Dolge, Atty. in fact for Manuel 

Antonio Ponce, et als. 1,000.00 

Jan. 9, 1914. Manuel Antonio Ponce, et als. 1,000.00 

Dec. 23, 1914. “ “ “ “ “ 1 000 00 

ot. 14,1915. - “ “ - « ;;;;;; 1000.00 

Oct. 21, 1916. “ “ “ “ “ . L000.00 

Dec. 28, 1917. Harry V. Metzel, Trustee, etc. 188,750.00 


T> , Total .. $328,750.00 

Ralance to credit of fund March 11, 1918. 56,250.00 


$385,000.00 

The said balance of $56,250 is a subject to awards made by the 
Secretary of State, for which certificates have been issued by him, as 
follows: 


Number of 
certificate. 

Date. 

To whom payable. 

Amount. 

2333. 

Aug. 28, 1912. 

John W. Le Crone, Re¬ 


2516. 

May 5, 1917. 

ceiver of the Orinoco 
Company, Limited.. 
do. 

$9,375.00 

46,875.00 

Treasury Department, March 11, 1918. 

$56,250.00 


Two. This respondent further says that he is informed and believes 
and therefore charges the fact to be that on June 30, 1911, one Wil¬ 
liam M. Safford filed his bill of complaint on the Equity side of the 
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District of Columbia, and that the cause is on 

* r ~"“" M«v,.gb SZSR £2 

is equity No. .10,289, upon the docket of said Court And this 
6 respondent further says that he is informed and believe and 

Keceiver ofTh?n 1?rReS n® fact to l,e that ,he ® id John W.LeCrone 
\o109hi r ° "T? C« n 'Pany, Limited, has, in said Equity Cau* 
Ao .10,289, answered to the merits and thereby submittal l imself 

of tl "i oaose of action fully to the jurisdiction of the Supreme Court 
and thlt Mid eause i! U ,! m sit j! ng in Equity for h™l determination 

sJSfhe dIsss """ E,iui,> ' * i,ie » r 

lieJesTn/.h 18 r fP° ndent fur *her says that he is informed and be- 

19 4 The n < - r0f ° rC , ellar A ,ps " ,0 fact to ,M * ‘hat on November 13 
T *?c Orinoco Iron Company filed its bill of complaint on the 

hquity side of the Supreme Court of the District of Columbia which 
TZ Court is Equity No. 33031, and in which cauSVeS 
.lohn \V Le Crone, Receiver of The Orinoco Company Limited is 
one of he defendants, and that in said cause the'said John W I e 
Crone, Receiver of The Orinoco Company, Limited has nleaded to 
lc merits and has submitted himself fully to the jurisdiction of the 
Supreme Court of the District of Columbia, sitting in Equity for a 
determination of the issues therein involved, and that said cause is 

"f’cobmS ° n the EqU ’ ,y ‘ Si<le of the Su P reme Court of the District 

Four. This respondent further says that he is informed and bc- 
.h K T ‘herefore charges the fact to lie that the fund concerning 
7‘7 ‘he said John \\ . I.e Crone Receiver of The Orinoco Company^ 

. mited, in this proceeding seeks to obtain payment of a portion 

ercof is involved in the two Equity proceedings, hereinbefore in 
this answer referred to. ln 

,ve - This respondent further says that he is informed and 
' behevesand therefore charges the fact to be that the said John 

Mav ,o iq,o C m"f’ rec T er , of the , 0rinoeo Company, Limited, on 
TV. • r f/.y on ‘he. haw side of the Supreme Court of the 
District of Columbia a petition for mandamus against this respond- 
ent, Law cause No. 5o,774, wherein he prayed that the sum of $9 375 
winch is a part of the said sum of $56,250, which lie now seeks by 
this proceeding to obtain from this respondent, and this respondent 
further says that he is informed and believes and therefore charges 

e e tW°R be H 7 SS? W th day ^ f June> 1913 ’ the 8aid John W. 

Le Crone Receiver of The Orinoco Company, Limited, dismissed the 

said mandamus proceeding. 

This respondent further answering the rule to show cause issued 
herein says that the foregoing averments show that the adverse claim¬ 
ants to the fund in controversy (who have not been made parties to 
this mandamus proceeding, and have not consented to the adjudica- 
t'on and determination of their rights in this proceeding), have as- 
serted their claims to the said fund in said Equity Causes Nos. 30289 
and 33031, on the Equity side of the Supreme Court of the District of 
Columbia, and that the said John W. Le Crone, Receiver of The 
Orinoco Company, Limited, and this respondent are parties to both 
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of said Equity Causes Nos. 30289 and 33031, and that the rights of 
the respective parties claimant have not been finally determined and 
adjudicated, and therefore, this respondent says that this Honorable 
Court is without jurisdiction to proceed further in this matter and 
should remit the said petitioner, John W. Le Crone, to proceed in the 
said Equity causes, wherein the rights of all the parties claimant may 
he passed upon and finally and conclusively adjudicated, in 
order that this respondent, upon final and unreversed decree, 
may make proper payment and disbursement of the said fund 
with entire safety to the United States. 

And having fully answered the rule to show cause, this respondent 
prays that the petition he dismissed, the rule to show cause discharged, 
and that this respondent may go hence with his reasonable costs and 
charges. 

W. G. McADOO, 

Secretary of the Treasury. 

F. A. R. 


JOHN E. LASKEY, 

United States Attorney , /). (\ 

District of Columbia, To wit: 

I, W. G. McAdoo, Secretary of the Treasury, do solemnly swear 
that I have read the foregoing answer by me subscribed and know 
the contents thereof; that the statements therein made as of personal 
knowledge are true, and those made upon information and belief, I 
believe to be true. 

W. G. McADOO. 

Subscribed and sworn to before me, a notary public in and for the 
District of Columbia, this 13" dav of March, A. D., 1918 

WILLIAM J. MARTIN, [seal.] 
Notary Public, D. C. 


Demurrer. 

Filed March 25, 1918. 

******* 

Now comes the petitioner in the above entitled cause and demur¬ 
ring to the answer of the defendant filed herein, says that the same is 
bad in substance. 

^ The following points of law will be argued in support of 

this demurrer: 


I. 

That this court has no power to enjoin the defendant from pavin^ 
the certificates of the Secretary of State mentioned in the pleadings. * 
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II. 

lhat if it might exercise that jurisdiction in any case, it cannot 
exert it and make any valid decree against the Petitioner in the suits 
mentioned in the answer, because: 

1. It does not appear that it has obtained jurisdiction of him. 

2. It does not appear that the consent of the Minnesota court of 
appointment of the petitioner as receiver, to institute such suits or 
either of them, has been procured. 

3. It appears that the jurisdiction of the Secretary of State to dis- 

i Indemnity Fund under the Act of Congress of February 
27, 1896, has been exercised by him and that lie has determined that 
the receiver (petitioner) is entitled to receive the funds in controversv 
in this proceeding and has issued to him the corresponding certifi¬ 
cates in conformity with the provisions of that Act. 

W e shall argue that such jurisdiction was exclusive and whether so 
or not, that it became exclusive when he had assumed and exerted it; 
that his said determination has the conclusive effect of a judgment of 
a court of record, and cannot he attacked collaterally, and that in con¬ 
sequence of the premises, it became and is the duty of the defendant 
to make the demanded payment, and that mandamus is our only 
remedy to enforce compliance with the law. 

4. It appears that the jurisdiction of the Minnesota court to 
10 administer the assets of the Orinoco Company, Limited, had 
attached before either of such suits had been commenced 
here, and thereby became exclusive. 

f>. It does not appear that the payment of the certificates will oc¬ 
casion irreparable (or any) injury to the petitioners or interveners 
in those suits, as they may (and must) resort to the Minnesota court 
to assert any rights, if any they have, to the funds in the hands of 
the receiver of that court. 

6. It does not appear that any or either of the hills or interventions 
in these suits state facts entitling the proponents to any right, title or 
interest in the funds allotted to the receiver by the Secretary of State. 


III. 

That the proposition, which is the essential basis of the answer, in 
its last analysis, that any person may by instituting a suit or suits 
against the Secretary of the Treasury and the appropriatee, hold up 
an appropriation made by an Act of Congress as long as such suit or 
suits can he kept in existence, would, if adopted as a rule by this 
court, probably lead to the most serious consequences, especially in 
instances \\here, as in these suits, no undertaking or other security 
has been given. We shall argue against the establishment of such a 
rule in this case in this court. 


IV. 

That the intimation in the answer that if the defendant should 
pay these certificates, the Government might be exposed to suits by 
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the plaintiffs and interveners in the pending suits mentioned therein 
is refuted by the text of the statutes which confer jurisdiction on the 
courts of suits against the United States (U. S. St. at L. Sec. 1093 and 
1136,) and we shall argue that it is evident that no suit can 
11 he maintained against the Government unless it is founded on 
the Constitution, an Act of Congress, a Regulation of an 
Executive Department, or a contract with the United States. 

And that if such suit could he maintained, no substantial damages 
could he recovered, in view of the fact that by the transfer of the 
funds to the registry of the Minnesota court, the claimants against 
the same would be deprived of no rights against such funds. 

V. 

We also intend to argue, if the court please, that if this petition is 
granted, the wrongs suffered by the petitioner occasioned bv the con¬ 
sequences of these suits will he righted as far as now possible: the 
Act of Congress of February 27, 1896 will he respected; and no detri¬ 
ment will come to any interest, public or private. 

McLANAHAN & BURTON, 

GEO. N. BAXTER, 

Attorneys for Petitioner. 

To John E. Laskey, Esquire, Attorney for Defendant : 

Please take notice that the foregoing demurrer will be set down to 
be heard on Friday, March 29, 1918, at 10:00 o’clock, and will be 
heard at said time, or as soon thereafter as counsel mav be heard. 

McLANAHAN & BURTON, 

GEO. N. BAXTER, 

Attorneys for Petitioner. 

Receipt of a copy of the foregoing acknowledged this 25th dav of 
March, A. I). 1918. 

JOHN E. LASKEY, 

V. S. A tty., D. C. 

12 Order Overruling Demurrer and Dismissing Petition. 

Filed April 5, 1918. 


t ™iscauseooming on to be heard this day upon the petition of 
John \\ Le Crone, Receiver of The Orinoeo Company, Limited, and 
the rule to show eause issued on the 28th dav of February 1918 and 
the answer of William G. McAdoo, Secretary of the Treasury re¬ 
spondent to tlie rule to show cause issued on February 28. 1918 and 
the demurrer thereto of John W. Le Crone, Receiver of The Orinoeo 
Company, Limited, and the ease having been argued to the Court 
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“ d A?ril C °m 8 being fUUy informed in thc P rem »ses. it is this 5th day 

Ordered, That the said demurrer of the said John W. Le Crone. 
Receiver of The Orinoco Company, Limited, be, and the same is, 
ereby overruled, and the said Le Crone, electing to stand upon his 
said demurrer, the application of the said John W. Le Crone for a 
writ of mandamus is hereby denied, the petition dismissed, and the 
rule to show cause discharged, with costs against the petitioner 
Ry the Court: 

ASHLEY M. GOULD, Justice. 

$50 PPCal t0 tllC ^ 0Urt of A PP eals noted in open court. Appeal bond 

ASHLEY M. GOULD. 
Memorandum. 

of Court deposited in lieu of bond on appeal by leave 

Assignment of Errors. 

Filed April 23, 1918. 


The Petitioner having appealed to the Court of Appeals of said 
District from the Order entered in said cause April 5th, 1918 over¬ 
ruling petitioner s demurrer to the answer of the defendant and dis- 
™M?ows 6 Petlt '° n ’ the a PP ellant assigns as errors relied on by him; 

1. The court erred in making said Order. 

2. The court erred in overruling said demurrer. 

3. The court erred in dismissing said petition. 

•1* cour l erre d * n discharging the Rule to show cause issued on 
said petition. 

Wherefore petitioner prays reversal of said Order. 

McLANAHAN & BURTON and 
GEO. N. BAXTER, 

Dated April 23rd, 1918. A f0r Petitioner - 

Designation of Record. 

Filed April 23, 1918. 


The Clerk of said Court will please certify the record in the above 
entitled cause on appeal to the Court of Appeals of the District of 
Columbia; that is to say: 
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All of said record except the Rule to show cause; the Order allow- 

ms dei»dt «f «ash in lieu of a l.onil on Appeal; and this designation. 
AY itn all convenient speed. 

McLANAHAN & BURTON & 

GEO. N. BAXTER, 

Attorneys for Petitioner-Appellant. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. ^ oung, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 13 
l>oth inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. <>1058 at Law, wherein John W. 

S rone -r:’ e ; of the Orinoco Company, Limited, is Plaintiff and 
W imam U McAdoo, Secretary of the Treasury, is Defendant as the 
same remains upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscril>e mv name and affix the 

seal of said Court at the City of Washington, in said District, this 
4th day ot May, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN IL YOUNG, Clerk. 

0 Jn^ed on cover: District of Columbia Supreme Court. No. 
3182. John W. Le Crone, Receiver of The Orinoco Companv, Lim¬ 
ited, appellant, vs. William G. McAdoo, Secretary of the Treasure. 
Court of Appeals, District of Columbia. Filed May 4, 1918 Henrv 
W. Hodges, clerk. v J 



























































































IN THE 



OCTOBER TERM, 1918. 


No. 3182. 

JOHN W. LeCRONE, Receiver ok the Orinoco Com- 

pany. Appellant, 

vs. 

WILLIAM G. McADOO, Secretary of the Treasury, 

Appellee. 


BRIEF FOR APPELLEE. 

I 

t - _ 


Statement of the Case. 

This appeal is from an order overruling appellant’s de¬ 
murrer to the appellee’s answer to a petition formandamus 
dismissing the petition, and discharging a rule to show cause’ 
the appellant having elected to stand on his demurrer 
It appears from the record that there is in the Treasurv 
of the United States the sum of $56,250 payable to the peti- 
loner according to two certificates issued by the Secretary 








of State out of money paid by Venezuela to the United States 
in trust for citizens of the United States and in settlement 
of their claims against Venezuela for certain damages. An 
act of Congress approved February 27, 1896, makes it the 
duty of the appellee to pay the amount so found due by the 
Secretary of State. But it appears from the answer of the 
appellee that there are two equity suits pending in the Su¬ 
preme Court of the District of Columbia, both of which in¬ 
volve a fund of which the amounts covered bv said certifi- 
cates form part; the plaintiffs in said equity suits claim said 
fund adversely to the appellant and they are not parties to 
this mandamus proceedings and have not consented to the 
adjudication of their rights therein. The basis of said ad¬ 
verse claims do not appear in the record; however, both the 
appellant and the appellee are parties to said equity suits 
and the appellant has answered to the merits and submitted 
himself fully to the jurisdiction of the court in said cases; 
the rights of the respective claimants have not been finally 
determined and adjudicated therein. 

The answer of the appellee points out that in view of the 
foregoing facts the court should not issue the mandamus but 
should remit the petitioner to proceed in said equity cases 
wherein the rights of all the parties claimant may be passed 
upon and finally and conclusively adjudicated, in order that 
the appellee may make proper payment of the said fund 
with entire safety to the United States. 
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argument. 

The appellee having been notified that there are adverse 
claimants to said fund, he cannot, with safety to the United 
States, pay over said fund until the rights of the claimant 
are adjudicated or it has been otherwise established that the 
payment would be proper. He has submitted himself to the 
jurisdiction of the equity court in the cases wherein the 
rights of all the parties can be adjudicated. The appellant 
has a so placed his rights before the court in said cases with¬ 
out objecting to the jurisdiction so far as this record shows. 
1 nder the decision of the Supreme Court of the United 
States in the case of United States vs. Borcherling, 185 U. S., 
^23, payment to appellant, if erroneous, would not relieve 
the United States from liability to the party really entitled. 

Bv this proceeding the appellant asks that payment to 
him l>e required without giving to the other claimants their 
day in court. The fact that there are other claimants of 
the fund asserting their title thereto in court renders a 
mandamus in this proceeding improper. 


4 He who applies for a mandamus must dearlv 
esjabhsh Ins right to it. Ex parte Fleming, 2 Wall., 
JoJ. It is not writ of right. Turner vs. Fisher, 222 
U. S., 204, 209; Garfield v*. United States ex rel 
Turner, 31 App. D C 332, 335.” (U. S., ex rel. 

Ashby vs. Roper, 4b W. L. R., 354.) 


The record does not “clearly establish” the appellant’s 
right, nor can it be clearly established in this proceeding. 
1 he pendency of the equity suits questioning the alleged 
right, the appellant’s apparent acquiescence in the jurisdic¬ 
tion to try his right in said suits, jand his failure to in any 
wav negative the validity of the adverse claims in his peti¬ 
tion, leaves the court with the understanding that there is 
pending a controversy in which the appellant’s rights are 
yet to be established. It was not necessary for appellee to 


espouse the cause of the adverse claimants by asserting their 
title in this proceeding. It was sufficient to let the court 
know that the title to the fund was in process of establish¬ 
ment in a way to which the appellant did not except. With 
this information the court cannot in this case say that the 
appellant's right is “established;’ To this may be added 
that the petition does not show the petitioner's power, as re¬ 
ceiver, to receive the fund. 

“ ‘While it is true that mandamus is a statutory 
proceeding, and no longer regarded as a prerogative 
writ, it is an extraordinary remedial process which 
is awarded, not as a matter of right, but in the ex¬ 
ercise of a sound judicial discretion * 

Although classed as a legal remedy its issuance is 
largely controlled bv equitable principles.’ Duncan 
Townsitc Co. vs. Lane, *245 L. S., 308 (U. S. ex 

rel. Grant vs. Lane, 46 \V. L. R., 136). 

“It is not granted in doubtful cases and whether it 
shall go or not usually rests in the sound discretion of 
the Court.” In re Key, 189 U. S., 84. 

“The court may refuse to grant mandamus e\en 
though relator may be technically entitled to it, when 
its issuance would not promote the substantial ends of 
justice.” Dancy vs. Clark, 24 App. D. C., 487. 

From these statements of the law it must follow that the 
court, applying equitable principles, and to promote the 
substantial ends of justice, will refuse to interfere in behalf 
of one claimant, who presents only the technical legal side 
of his own case, withholds information about his opponent s 
claim, and seeks to shut out his opponent from a hearing, 
particularly where it appears that his rights are in course of 
determination in another fcourt apparently without his objec¬ 
tion but by his consent. 
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Appellant's Argument. 

Appellant contends that the Secretary of the Treasury is 
refusing to obey the mandatory act of Congress referred to. 
Hut the act of Congress directing the Secretary to pay on 
the certificate of the Secretary of State is only part of the law 
which the appellee must heed. The money payable is prop¬ 
erty held in trust and under the decision in the Borcherling 
case it must be paid to the party entitled. The certificate 
of the Secretary of State may be conclusive as to the amount 
and as to the damage which it liquidates, but cannot be as 
to the person now entitled, because, being property, it may 
have been assigned, as in the Borcherling case, or otherwise 
dealt with so as to give title to others, and other claimants 
cannot be denied their day in court. 

Appellant's brief states (p. 10): “Funds of this character 
are the property of the United States and it could dispose of 
them as it saw fit.” At the top of the same page the fund 
is declared to be property, and at the bottom of the same 
page it is said that, “the United States covenanted to stand 
seized of the funds to the use of the so-determined benefici¬ 
aries of the trust. IIow then could they be disposed of as 
Congress saw fit? 

Appellant contends that the court is without jurisdiction 
in the equity suits because he is not properly a party thereto. 
In support of this he asks the court to assume that his appear¬ 
ances and answers in the equity suits were without the au¬ 
thority of the court which appointed him and therefore void. 

It is sufficient answer to say that the record does not afford 
any basis for such assumption, if, indeed, the court will toler¬ 
ate the statement in a collateral proceeding like this. He 
intimates that his appearance was not voluntary (sponta¬ 
neous), and on that argues that, having to answer, answering 
to the merits did not submit him to the jurisdiction of the 
court—a novel principle in equity. The case of Harkness vs. 
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Hvdc, cited, is not in point, for in that ease it was only held 
that answering to the merits does not waive an objection to 
the jurisdiction that has been taken and overruled. This 
record does not show that any such objection ever was made. 

Appellant also contends that the equity court is without 
power to determine the controversy in that court or enjoin 
or prevent the execution of the act of Congress. The act of 
Congress referred to does not direct payment to the appel¬ 
lant; it directs the Secretary to pay the amount so found due. 
It is an impossible assumption that Congress intended to 
direct payment to the nominee of the Secretary of State 
exclusively and thus possibly let survive a just and legal 
claim against the United States of a rightful claimant, nor 
can it he assumed that Congress intended to deny to claim¬ 
ants their day in court to assert their title. 

To the proposition that the equity court cannot deprive 
appellant of any proj>erty he was appointed to receive, it is 
answer to say that the record does not show that to he the 
object of the hills or that appellant was appointed to receive 
this fund; presumably the objects of the hills are to test 
appellant’s right to receive. It is not for the court in this 
case, on such a record, to test the power of the equity court 
any more than the right of the adverse claimants. The 
equity court will decide that. The question here is whether 
the appellant, in view of the answer, stands as the established 
owner of the fund. 

The appellant’s brief asserts that the court which appointed 
him acquired jurisdiction of the fund in question before the 
institution of the equity suits, and that therefore the court 
in the equity suits cannot administer the fund. The equity 
suits do not appear to be for the purpose of “administering” 
the fund, but to try the title thereto; the claims asserted are 
stated in the answer to be adverse to the Orinoco Company 
and the administration of its affairs. Whether or not there 
would be irreparable injury to the adverse claimants by a 
denial of relief in the equity cases is for the equity court to 
decide. 
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Respectfully submitted, 

JOHN E. LASKEY, 

Lnited States Attorney for the 
District of Columbia; 
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Special Ass t U. S. Attorney f D. Q,* 
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